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Court of Appeals of the District of Columbia. 


No. 3559. 

Adolphus Jones, Appellant, 
vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63682. 

Adolphus Jones, Plaintiff, 

vs. 

The District of Columbia, a Body Corporate, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

l 

1 Declaration. 

Filed May 14, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 63682. 

Adolphus Jones, Plaintiff, 
vs. 

The District of Columbia, a Body Corporate, Defendant. 

The plaintiff, Adolphus Jones, sues the defendant, the District of 
Columbia, a body corporate for municipal purposes, for that before 

1—3559a 


2 


ADOLPHUS JONES VS. DISTRICT OF COLUMBIA. 


and at the time of the committing of the grievances hereinafter 
mentioned, the defendant, the District of Columbia, under and by 
virtue of divers Acts of the Congress of the United States, had, 
through its officers, agents and employees, authority, control and 
supervision of and over the Washington Asylum Hospital, in the 
City of Washington, District of Columbia, an institution created for 
the care, protection, treatment and observation of sick, infirm and 
other physically and mentally incapacitated persons received in, and 
admitted to the said Washington Asylum Hospital, for care, treat¬ 
ment, observation or otherwise to be administered to. 

And it became and was the duty and obligation of the defendant, 
its officers, agents and employees, to so manage, govern, conduct and 
supervise the affairs of the said Washington Asylum Hospital, and 
its operation; as to so guard, protect, watch over and observe all 
persons received and admitted therein, (the said persons being 

2 either sick, infirm or physically or mentally incapacitated), 
as not to endanger or cause to be endangered their lives and 

limbs. 

The defendant, its officers, agents and employees, in charge and 
control of the said Washington Asylum Hospital aforesaid, did, on, 
to-wit, the eleventh day of the month of March A. D. nineteen hun¬ 
dred and twenty, receive in, and admit to the said hospital, one Pearl 
Jones, the wife of the plaintiff herein, she, the said Pearl Jones, being 
received and admitted therein for treatment and observation, being 
at the time, in a pregnant state; and her mind in such a condition as 
to cause great fear and apprehension for life, safety and welfare; all 
of which was well known to the defendant, its officers, agents and 
employees aforesaid. 

After the said Pearl Jones, had been received in, and admitted to 
the said Washington Asylum Hospital as aforesaid, for treatment 
and observation as aforesaid, she was, by reason of her physical and 
mental condition, at the time existing, placed in the psychopathic 
ward in said hospital, and it then and there became, and was the 
duty and obligation of the defendant, its officers, agents and em¬ 
ployees aforesaid, the defendant, its officers, agents and employees, 
well knowing the physical and mental condition of the said Pearl 
Jones, as aforesaid, to so guard, protect, and keep a strict and con¬ 
stant watch over, and observation of her, the said Pearl Jones, as not 
to endanger or caused to be endangered her life and limbs. 

Unmindful of its duties and obligations in the premises, the de¬ 
fendant, was, through its officers, agents and employees aforesaid, in 
charge and control of the management and operation of the 

3 aforesaid Washington Asylum Hospital, negligent and care¬ 
less in the discharge and performance of its duty and obliga¬ 
tion to the plaintiff, to guard, protect, to keep and exercise a strict and 
constant watch, vigilance and observation over his (plaintiff’s) wife, 
the said Pearl Jones, after she, the said Pearl Jones, had been re¬ 
ceived and admitted into the said Washington Asylum Hospital, 
and had been placed in the psychopathic ward therein, for treatment 
and observation as aforesaid. 

That the said negligence and carelessness of the defendant, its 
officers, agents and employees aforesaid, consisted in the defendant, 
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its officers, agents and employees aforesaid, unlawfully leaving the 
said Pearl Jones, unguarded and unprotected, and its failure to keep 
a strict and constant watch and observation over her; and further, 
in the defendant, through its officers, agents and employees afore¬ 
said, in absenting itself from the ward in which the said Pearl 
Jones, was, at the time, confined, and from her presence, and in 
relaxing its vigilance over her, the said Pearl Jones, the said de¬ 
fendant, through its officers, agents and employees well knowing, 
that the condition of the said Pearl Jones, both physical and mental, 
required and necessitated a strict and constant guard and watch over 
her. 

That the absence of the defendant, its officers, agents and em¬ 
ployees aforesaid, from the ward in Which the said Pearl Jones, was, 
at the time confined, and from her presence, was, for a long period of 
time; during which said absence aforesaid, and because of the negli¬ 
gence and carelessness of the defendant, its officers, agents and 

4 employees aforesaid, the said Pearl Jones, committed suicide 
by hanging herself in the ward of said Washington Asylum 

Hospital. 

And plaintiff further avers, that by reason of the premises and 
in consequence thereof, he has been, since the said eleventh day of 
the month of March A. D. nineteen hundred and twenty, deprived of 
the services of his wife, the said Pearl Jones, of her society, compan¬ 
ionship and association; has incurred great expense for her burial and 
other purposes connected therewith, and has undergone great physi¬ 
cal strain, and has suffered great mental pain, torture, anguish and 
anxiety. 

Wherefore, plaintiff brings this suit, and claims of and from 
the defendant, the sum of ten thousand dollars (10,000) besides costs. 

ARMOND W. SCOTT, 
ROYAL A. HUGHES, 

A ttorneys for Plaintiff. 

Demurrer of Defendant. 

Filed June 7, 1920. 

******* 

The defendant, The District of Columbia, a body corporate, says 
that the declaration filed herein is bad in substance. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendant. 

5 Note.— Among the points of law to be argued upon this 
demurrer are the following: 

1. That said declaration states no cause of action against the de¬ 
fendant. 

2. That the defendant, in the management, operation and control 
of the Washington Asylum Hospital, is performing a governmental 
function, and is not liable in damages for any negligence in the per¬ 
formance of said governmental function. 
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3. That no facts are stated in said declaration which constitute 
negligence in law, or any breach of legal duty owed by the defendant 
to plaintiff. 

To Armond W. Scott, Esq., and 

Royal A. Hughes, Esq.: 

Please take notice that the foregoing demurrer has been calendared 
for the next motion day. 

F. H. STEPHENS, 
RINGGOLD HART, 
Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, January 11, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

* * * * * * * 

Upon hearing the demurrer of defendant filed herein to 
6 the plaintiff’s declaration, it is considered that said demurrer 
be, and the same is hereby sustained. 

Friday, January 14, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

♦ * * * * * * 

It appearing that the demurrer of defendant to plaintiff’s declara¬ 
tion was sustained on January 11, 1921, said plaintiff now in open 
Court says he does not care to amend said declaration but will stand 
upon the same as originally filed. 

Therefore it is considered that plaintiff herein take nothing by this 
action, and that defendant go thereof without day, be for nothing 
held, and recover of plaintiff the costs of his defense, to be taxed 
by the Clerk, and have execution thereof. 

From the foregoing the plaintiff by his Attorney in open Court, 
notes an appeal to the Court of Appeals, and the penalty of a bond on 
said appeal for costs is hereby fixed in the sum of one hundred dol¬ 
lars ($100.), or, in lieu thereof, a deposit of Fifty dollars ($50.). 

Memorandum. 

February 2, 1921.—Undertaking on appeal approved and filed 
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7 Assignments of Error . 

Filed February 23,1921. 

******* 

(1) The Court erred in sustaining the demurrer filed to the dec¬ 
laration in the above-entitled cause. 

(2) The Court erred in holding that the District of Columbia, as 
a municipal corporation—in the operation and management of the 
Washington Asylum Hospital, is engaged in a governmental func¬ 
tion. 

ROYAL A. HUGHES, 
ARMOND W. SCOTT, 

Attorneys for Plaintiff . 

Order Designating Record. 

Filed February 23,1921. 

******* 

Hon. Morgan H. Beach, 

Clerk Supreme Court, District of Columbia. 

Sir: 

You will please prepare Transcript of Record in the above-entitled 
cause, and include therein the following papers: 

Declaration. 

Demurrer. 

Order sustaining demurrer. 

Appeal. 

Assignment of errors. 

Appeal bond and approval of same. 

ROYAL A. HUGHES, 
ARMOND W. SCOTT, 

Attorneys for Plaintiff . 

8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the said Supreme Court, hereby 
certify the foregoing pages numbered from 1 to 7, both inclusive, to 
be a true and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this transcript, 
in cause No. 63682 at Law, wherein Adolphus Jones is Plaintiff and 
The District of Columbia, a body corporate, is Defendant, as the 
same remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
7th day of March, 1921. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk , 

By W. E. WILLIAMS, 

Asst. Clerk . 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3559. Adolphus Jones, appellant, vs. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Mar. 23, 1921. 
Henry W. Hodges, clerk. 
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No. 3559. 


ADOLPHUS JONES, APPELLANT, 

vs. 

» 

THE DISTRICT OF COLUMBIA. 
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BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from the Supreme Court of the 
District of Columbia, sustaining a demurrer to the dec¬ 
laration filed by the appellant in a suit instituted by ap¬ 
pellant in the said Supreme Court of the District of 
of Columbia, to recover from the District of Columbia, 
a Municipal Corporation, the sum of Ten Thousand 
Dollars ($10,000) for having carelessly and negligent¬ 
ly caused, through its officers, agents, servants and em¬ 
ployees in charge of the management, operation and 
control of the Washington Asylum Hospital, the death 
of one Pearl Jones, the wife of appellant. 

The declaration filed in the said cause, stated sub¬ 
stantially as follows: On the eleventh day of the 
month of March, A. D., 1921, Pearl Jones, the wife 
of appellant was removed from her home, No. 76 “O” 
Street Northwest, in the City of Washington, District 
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of Columbia, at an early hour of the morning on said 
date, by a member of the Metropolitan Police Force 
of the District of Columbia, and taken to the Washing¬ 
ton Asylum Hospital, the said hospital being an insti¬ 
tution under the authority and control of the District 
of Columbia, a Municipal Corporation, and its manage¬ 
ment, operation and control thereof, being intrusted to 
the defendant’s officers, agents, servants and em¬ 
ployees. 

That at the time the said Pearl Jones, was taken to 
the said hospital and received therein, she was in a 
pregnant state, and that both her mental and physical 
condition was such as to cause great fear and appre¬ 
hension for her life and safety; of which fact, the de¬ 
fendant corporation, through its officers, agents, ser¬ 
vants and employees aforesaid, had full knowledge. 

That after her admission into the said hospital, the 
said Pearl Jones, was placed in the psychopathic ward 
in said hospital, for observation and treatment. That 
it became and was the duty and obligation of the de¬ 
fendant through its officers, agents, servants and em¬ 
ployees aforesaid, to properly guard, watch over and 
protect the said Pearl Jones, from harm and violence, 
self-inflicted or otherwise. 

That the nurse in charge of the said psychopathic 
ward in which the said Pearl Jones* was placed, she, 
the said nurse, being at the time thereof, an agent and 
employee of the defendant corporation, neglected to 
properly guard, watch over and protect the said Pearl 
Jones, as it was her duty, thus to do, but absented her¬ 
self from the said ward for a long space of time; leav¬ 
ing the said Pearl Jones, unguarded and unattended; 
knowing that the said Pearl Jones, required constant 
watch and attention, and that during said space of time 
and in the absence of the said nurse from the aforesaid 
psychopathic ward, the said Pearl Jones committed 
suicide by hanging herself in the said ward. 
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To the declaration, the defendant tiled a demurrer, 
basing the same upon the three following propositions: 

(1) That the declaration states no cause of ac¬ 
tion against the defendant. 

(2) That the defendant, in the management, 
operation and control of the Washington Asylum 
Hospital, is performing a governmental function, 
and is not liable in damages for any negligence in 
the performance of said governmental function. 

(3) That no facts are stated in said declaration 
which constitute negligence in law, or any breach 
of legal duty owed by the defendant to plaintiff. 

The Court sustained the demurrer, hence, this ap¬ 
peal (R., pp. 1-2-3-4). 

/ 

« 

ASSIGNMENT OF ERROR. 


(1) The Court erred in sustaining the demurrer 
filed to the declaration in the above-entitled cause. 

(2) The Court erred in holding that the District of 

Columbia, as a Municipal Corporation, in the manage¬ 
ment, operation and control of the Washington Asy¬ 
lum Hospital, is engaged in a governmental function. 
(R., p. 5.) . 

ARGUMENT 

The main question raised by the demurrer and to be 
determined on this appeal is this: Is the defendant, the 
District of Columbia, a Municipal Corporation, in the 
management, operation and control of the Washington 
Asylum Hospital, engaged in' the performance of a 
governmental function, or a ministerial function! 

It is respectfully submitted that the Court erred in 
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sustaining the demurrer—holding that the District of 
Columbia, a Municipal Corporation, in the manage¬ 
ment, operation and control of the Washington Asy¬ 
lum Hospital, is engaged in the performance of a gov¬ 
ernmental function, and is not engaged in the perform¬ 
ance of a ministerial function. 

Appellant does not contend that a Municipal Cor¬ 
poration is liable for negligence when engaged in the 
performance of function purely governmental. 

What are governmental functions as contradistin¬ 
guished from ministerial functions? 

Whenever a municipal corporation through its offi¬ 
cers, agents, servants and employees undertakes the 
performance of a duty in the exercise of its sovereign¬ 
ty; the performance of which duty becomes essential 
to the maintenance of the corporate existence; it is 
then engaged in the performance of a governmental 
function. 

On the contrary, whenever a Municipal Corporation 
through its officers, agents, servants and employees un¬ 
dertakes the performance of a duty not essential to 
the maintenance of the corporate existence, but a duty 
which the law requires of the corporation for the bene¬ 
fit and protection of the public, and for the perform¬ 
ance of which the law requires the exercise of due and 
reasonable care and diligence, and for its failure to 
exercise such care and diligence, the law attaches a 
liability, it is then engaged in the performance of a 
ministerial function. 

Does not the management, operation and control of 
the Washington Asylum Hospital by the District of 
Columbia, through its officers, agents, servants and 
employees, give rise to a ministerial function? 

Municipal corporations are liable for negligence in 
the performance or exercise of ministerial duties and 
functions, or for damages arising from an omission to 
perform an absolute ministerial duty. 

4 ... 


% 





American and Eng. Encyclopaedia of Law, Vol. 

20, p. 1198; 

Little Rock vs. Willis, 27 Ark. 572; 

Vaughtman vs. Waterloo , 14 Ind. App. 649; 

Murphy vs. Lowell , 124 Mass. 564; 

Havanagh vs. Brooklyn , 38 (Barb, (N. Y.) 232. 

“A Municipal Corporation is liable for the acts of 
its officers, agents, and servants, done within the scope 
of their authority, though neither expressly author¬ 
ized in advance, nor subsequently ratified by it, or, as 
the rule has been otherwise expressed, a city is liable 
for the acts of its representatives done bona fide in 
pursuance of a general authority to act for the city on 
(the subject to which they relate.’’ 

American and Eng. Encyclopaedia of Law, Vol. 

20, p. 1200; 

United States-Barney Dumping-Boat Co, vs. 

New York, 40 Fed. Rep. 50; * 

Chicago vs. McOraw, 75 Ill. 566. 

Tahyer vs. Boston, 19 Pick. (Mass.) 511. 

Howell vs. Buffalo , 15 N. Y. 512. 

A Municipal Corporation is liable for the acts of its 
agents injurious to others where they were of a na¬ 
ture lawful and authorized, and within the general 
scope of the corporate powers, but done in an unlawful 
or negligent manner. 

Templin vs. Iowa City, 14 Iowa 59; 

Lloyd vs. New York, 5 N. Y. 369. 

It makes no difference that the corporation exercis¬ 
ed proper care in the selection of its servants and 
agents, if they acted within the scope of their author¬ 
ity, the corporation is liable for their negligence. 
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Foster vs. Landsdowne, 12 Manitoba 416. 

m 

A few illustrations of governmental and ministerial 
function may here be proper. The enforcement of 
laws; the operation and management of the police De¬ 
partment; the control and operation of the Fire De¬ 
partment; the assessment of taxes; the control of the 
jail, are all governmental powers and functions, be¬ 
cause thev are essential for the maintenance of the 
corporate existence, and no Court would hold a Muni¬ 
cipal Corporation liable for negligence of its officers, 
agents, servants and employees in the performance of 
any duty pertaining to his respective branch of the 
municipality. 

“The District of Columbia as a Municipal corpora¬ 
tion has the care and charge of, and the exclusive ju¬ 
risdiction over, all the public roads and bridges, as 
well as the care and control of the public streets, ave¬ 
nues and highways within its jurisdiction or limits, 
and is liable for injuries arising from the negligence 
of its officers and agents in constructing and main¬ 
taining in safe condition for the use of the public the 
streets, avenues, alleys, public roads, bridges and all 
public sidewalks on the City and District.” 

“A Municipality may be liable in the first instance 
for a defect in its streets and highways caused by the 
negligence of a street railway corporation occupying 
an undue and unnecessary portion of the way.” 

The District of Columbia vs. Sidlivan, 11 District 
Appeals 533; 

The District of Columbia vs. Moulton, 15 Dis¬ 
trict Appeals 363; 

The District of Columbia vs. Duryee, 29 District 
Appeals 327. 
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“A Municipality being authorized to construct and 
maintain a public bathing beach, and having thrown 
the same open for the use of the public in general; is 
liable in damages for injuries arising by reason of neg¬ 
ligence of its officers, agents, servants and employees 
in charge thereof.” 

McGrow vs. The District of Columbia , 3 District 
Appeals, 408-9-10. 

All of the instances above last cited, are ministerial 
duties, powers and functions of a municipal corpora¬ 
tion, for the negligent or non-performance of which 
the municipality is clearly liable. 

It is now very manifest, that the District of Co¬ 
lumbia, in the management, operation and control of 
the Washington Asylum Hospital, through its officers, 
agents, servants and employees, is engaged, not in the 
performance of a governmental function, but a minis¬ 
terial function. 

It certainly will not be contended that the manage¬ 
ment, operation and control of the Washington Asy¬ 
lum Hospital is essential to the maintenance of the 
District of Columbia as a municipality. 

The law places under the authority and control of 
the District of Columbia, the management and opera¬ 
tion the Washington Asylum Hospital, as well as it 
does the jurisdiction and control of all public streets, 
highways, bridges, alleys and avenues, for the main¬ 
tenance of which for the benefit of the public, the Con¬ 
gress of the United States has authorized the expendi¬ 
ture of the public funds. 

To say that the District of Columbia, in the manage¬ 
ment, operation and control of the Washington Asy¬ 
lum Hospital, is not engaged in the performance of a 
ministerial function, would be to declare for nothing 
the decisions of the Court of Appeals last cited. 
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There is, there can be no distinction in the duty and 
obligation that the District of Columbia, owes to pa¬ 
tients received into the said Washington Asylum Hos¬ 
pital, and the duty and obligation it owes to the gen¬ 
eral public using the public streets, highways, roads, 
bridges and its public bathing beach, all being created 
and maintained for the benefit of the general public. 

In all of the above instances last cited, the duties, 
obligations and liabilities are the same. 

For the reasons above stated, it is respectfully sub¬ 
mitted that the Court below should be reversed. 

Respectfully submitted, 

Royal A. Hughes, 
Armond W. Scott, 

At to rn eys fo r A ppel 1an t. 
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OCTOBER TERM, 1921. 


No. 3559. 


ADOLPHUS JONES, Appellant, 

V8 . 

THE DISTRICT OF COLUMBIA, Appellee. 


BRIEF ON BEHALF OF THE APPELLEE. 


Statement of Case. 

The wife of the plaintiff while a patient at the Washing¬ 
ton Asylum and Jail, and in the psychopathic ward thereof 
for observation as to her mental condition, committed suicide 
by hanging. The plaintiff sued the defendant, the District 
of Columbia, a body corporate for municipal purposes, for 
the death of his wife, claiming carelessness on the part of the 
District of Columbia, its officers, employees and agents, for 
Id 
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failing to keep constant watch over, and observation of, his 
wife while a patient at this institution. Because of her 
death he claimed damages on the theory that he was deprived 
of her services, society, companionship and association, had 
incurred great expense for burial and other purposes, and had 
undergone great physical strain, mental pain and anxiety. 
The defendant demurred to the declaration as being bad in 
substance, in that: 

1. The declaration stated no cause of action against the 
defendant. 

2. That the defendant, in the management, operation and 
control of the Washington Asylum and Jail, performs a 
governmental function, and is not liable in damages for any 
negligence in the performance of said governmental func¬ 
tion. 

3. That no facts were stated in said declaration which con¬ 
stituted negligence in law, or any breach of legal duty owed 
by the defendant to plaintiff. 

The demurrer was sustained. 

The Washington Asylum and Jail. 

At a time long anterior to the beginning of the present 
case, there existed in the District of Columbia, under two 
superintendents, four institutions, the jurisdictions of which 
were somewhat confused. These were the workhouse, alms¬ 
house, and a hospital known as the Washington Asylum, 
under one superintendent, and a jail under another super¬ 
intendent. Long ago the poorhouse was split off and re- 
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moved to Blue Plains, D. C., opposite Alexandria, Virginia, 
where it is at present. The workhouse was subsequently 
removed to Occoquan, Virginia. With these institutions 
the present case is not concerned. This left the Washington 
Asylum and the jail, which were combined under one head 
as one institution, known as the Washington Asylum and 
Jail, by the act of 1911. 

Act of March 2, 1911 (36 Stat., 1003): 

“That the jail of the District of Columbia and the 
Washington Asylum of said District, on and after 
the first day of July, 1911, shall be combined as one 
institution, known as the Washington Asylum and 
Jail * * ♦” 

Congress provides for the maintenance of the Washington 
Asylum and Jail each year in the District of Columbia 
Appropriation Act, payable out of the revenues of the District 
of Columbia and from the Treasury of the United States. 

The appropriation is made in substantially the following 
language: 

“Charities and Corrections ” 

“Washington Asylum and Jail: Superintendent of 
hospital, $1,800; visiting physician, $1,200; two resi¬ 
dent physicians at $480 each; two assistant resident 
physicians at $120 each * * *: 

“Hospital: For provisions, fuel, forage, harness and 
vehicles * * *; 

“In all, Washington Asylum and Jail, $198,355.” 

(Act of February 22, 1921, entitled “An act 
making appropriations to provide for the 
expenses of the government of the District 
of Columbia for the fiscal year ending June 
30, 1922, and for other purposes.”) 
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Physically and mentally incapacitated persons are received 
for treatment and observation at the Washington Asylum 
and Jail, and it was in the psychopathic ward thereof that the 
death of appellant’s wife occurred. No pay patients are 
received or treated at this institution. 

ARGUMENT. 

The sole question involved in this case is whether or not 
the Washington Asylum and Jail is conducted for the pro¬ 
tection of the public by the municipality in its governmental 
or legislative capacity, or is it a function exercised in the 
interests of the municipality for its special or private ad¬ 
vantage. If it be admitted that the District of Columbia, in 
caring for its citizens and others while patients at the 
Washington Asylum and Jail suffering from either mental 
or physical disease, exercises a public or governmental func¬ 
tion, then it is respectfully submitted that the court com¬ 
mitted no error in sustaining the demurrer and dismissing 
plaintiff’s declaration. 

The act of Congress appropriating money for the opera¬ 
tion of the Washington Asylum and Jail was passed in the 
interest of the public, and the municipality, appellee herein, 
derives no benefit therefrom in its corporate capacity and 
has no special or corporate interest in its maintenance. This 
is too apparent to admit of any argument, and the courts of 
the various States have with great uniformity held that 
municipalities are not liable in any instance for the acts 
or negligence of their officers in the enforcement of those 
duties which are of public or general nature and from which 
the municipality derives no special advantage or profit. 
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The writers on municipal corporations unanimously agree 
that a municipality in the conduct of its jails, prisons, work- 
houses, reformatories, and institutions of charity or cor¬ 
rection act in a public or governmental capacity, and not 
in a purely municipal capacity so as to make it responsible 
in damages for any act of carelessness or negligence on the 
part of its employees in such an institution. Dillon in his 
work on municipal corporations says: 

“Upon similar principles, the city is not liable to J 
prisoners and others detained in the prisons, work- 
houses and correctional institutions of the municipal¬ 
ity, for injuries sustained by reason of the defective, 
unsanitary or insufficient nature of the place of de¬ 
tention or the negligence or carelessness of the officers 
in charge. The same principle has also been applied 
to relieve the city from liability for negligence in the | 
maintenance of a police station, although the in¬ 
jured person was a mechanic in the employ of a firm 
of contractors employed to repair the roof of the 
police station, and he was injured by the negligence 
of a police telegraph operator in leaving the door to 
an elevator shaft open. The municipal corporation 
in all these and the like cases represents the State 
or the public; the police officers are not the servants 
of the corporation; the principle of respondeat supe¬ 
rior does not apply, and the corporation is not liable 
unless by virtue of a statute expressly creating the 
liability. 

“ ‘Note to above. —An industrial school and asy -1 
lum to which minors convicted of crime are com-1 
mitted by the magistrates is, so far as such persons 
are concerned, a governmental agency for their care, 
and is entitled to the same immunity from liability 
for damages arising from negligence as the State 
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itself and all its municipal divisions. Hence, no 
liability results for failure of the managers to instruct 
a minor committed thereto in the management and 
operation of a machine, or to warn him that it was 
dangerous, or to post rules or regulations as to its 
use. Corbett vs. St. Vincent’s Industrial School, 177 
N. Y., 16 aff’g 79 N. Y. App., Div. 334.’ ” ' (4 Dil¬ 
lon, Sec. 1656 and note.) 

The same author in the same volume and section further 
says: 

“The police regulations of a city are not made and 
enforced in the interests of the city in its corporate 
capacity, but in the interests of the public.” 

Likewise, it is contended by appellee, the Washington 
Asylum and Jail is not maintained in the interests of the 
city in its corporate capacity, but in the interests of the 
public. 

McQuillan thus states the doctrine: 

“On the same theory, a municipality is not liable 
to prisoners for injuries received during imprison¬ 
ment from the negligent or malicious acts of police 
or other officers, such as failure to provide a convict 
with proper medical attention, nor for the results of 
the unsanitary condition of the place of confinement, 

[ since the maintenance of a jail is generally held to 
be a governmental function , although there is some 
authority to the contrary” (Vol. V, sec. 2431). 

Further, in volume VI, section 2642, page 5453, the same 
author says: 

“In erecting, maintaining and managing jails, 
workhouses, and police stations, the municipality is 
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exercising a purely governmental function. There¬ 
fore, notwithstanding the manifest injustice of the 
rule, especially where a person is confined without 
good cause, it is well settled that municipalities are 
not liable, to persons confined therein, for injuries 
resulting from the improper construction or negligent 
maintenance or management of such a place, nor for 
injuries received from fellow prisoners. And a 
municipality is not liable to one confined in jail, in¬ 
jured by the burning of the jail, caused by the negli¬ 
gence of municipal officers in the exercise of their 
official duties. So there is no liability for defective 
machinery or appliances used in a prison or work- 
house, or on a rockpile, injuring a convict working 
thereon, nor for neglect to furnish convicts a safe 
place to work. Likewise one imprisoned cannot re¬ 
cover for injuries to his health, or sickness, resulting 
from the unhealthy condition of the jail. This ex¬ 
emption from liability also extends to injuries in a 
quarry some miles from the workhouse, where the 
quarry was being used for workhouse purposes; and 
the fact that some revenue is derived from the quarry, 
where the revenue is applied in most part in pay¬ 
ment of the expenses of the maintenance and opera¬ 
tion of the workhouse, does not affect the rule, since 
the revenue is incidental to the main purpose. Like¬ 
wise, a municipality is not liable to a third person 
working on a street some distance from the quarries 
of a city workhouse, where injured by rocks thrown 
on him by blasting at the quarry.” 

In Abbott on Municipal Corporations, 3 Abbott, page 
2247, section 969, the author states: 

“The furnishing of aid to indigent persons and the 
care of those morally, mentally or physically defect- 
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ive, are also duties which rest upon the state and 
which can be classed as governmental in their char¬ 
acter. In the carrying out of this function, an im¬ 
munity is granted in respect to all acts or agencies.” 

Elliott on Municipal Corporations, page 319: 

“Solely governmental duties are such as involve 
the exercise of governmental power and are assumed 
for the exclusive benefit of the public. The sov¬ 
ereign acts of a government cannot be submitted to 
the judgment of the courts. The government is not 
a subject of private law. ‘The rule that a tort creates 
a liability for damages is a rule of private law;^it 
therefore applies to the relation of private law only. 
The position of the State when it acts in the exercise 
of sovereign and governmental functions, is, how¬ 
ever, entirely beyond the sphere of private law, and 
must be judged by different standards. Govern¬ 
mental functions do not create civil causes of action/ 
The State directly, or through its corporate agencies 
‘gives such protection from lawbreakers, from fire, 
from disease, and from other common evils as the 
power, energy and faithfulness of the government 
shall compass/ ” 

At page 327: 

“The duties of boards of health, or of boards in 
charge of hospitals or of other charitable medical 
service, are public and not corporate and the city is, 
therefore, not liable for the negligence of officers in 
the discharge of such duties. Hence a city is not 
liable for negligence of those in charge of its 'public 
hospitals** * * * 
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Two leading cases are found in 39 L. R. A., 33, Hughes 
vs. Munroe, where it w T as held that the county w r as not liable 
for a defective machine, this a mangle which caused serious 
injury to one of the prisoners working on it, the machine 
being maintained by the county in discharge of its duty as 
a political division of the State to care for its insane. A 
large number of cases will be found quoted in the note to 
this case. 

In Bell vs. Cincinnati, 23 L. R. A. (N. S.), 910, there 
was an action against the city by one of the prisoners in the 
w r orkhouse for very grave injuries sustained by him in open¬ 
ing a box of fulminating caps w T hile performing duties as¬ 
signed to him in connection w T ith his work in the quarry 
operated by the city. There had been a verdict below for the 
plaintiff, but the judgment below w r as reversed, the court, 
after careful consideration of the subject, arriving at the 
conclusion that the city w r as acting in a governmental ca¬ 
pacity and was not responsible in damages. The question 
of contributory negligence was also discussed, but need not 
be referred to here. 

The question of governmental function has been repeat¬ 
edly decided in this jurisdiction and sustained in the follow¬ 
ing cases: 

Brown vs. D. C., 29 App., 273; child injured by I 
falling through a trap door in an engine-house. 

Tyrell vs. D. C., 41 App., 463; explosion of gas in a 
school-house. 

Coates vs. D. C., 42 App., 194; poisoning of cattle by 
an employee of the Health Department. 

In Hughes vs. County of Monroe, 147 N. Y., 49, the 

court said; 
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“When an insane person is deprived of his liberty 
and the custody of his property, placed in close con¬ 
finement and separated from family and friends, it 
is an extreme exercise of the police power by the 
State, or some political division thereof, for the pro¬ 
tection of society, and to promote the best interests 
of the unfortunate victim of mental alienation. It 
therefore follows that the County of Monroe was act¬ 
ing in the discharge of a most important public duty, 
and consequently not liable in damages to the plain¬ 
tiff by reason of her injuries.” 

ir 

In State vs. Ikey’s Estate, 84 Ver., 363; 79 Atl., 850, it 
was decided: 

“Under our form of government the sovereign 
State has the * * * common-law duty resting 

upon it concerning the care and custody of estates of 
those who are idiots from nativity, or who have lost 
their intellects, and become non compos or unable to 
take care of themselves.” 

In Kansas vs. Moore, 90 Kan., 751, 757 (1913), it was 
decided: 

“The function of maintaining an asylum for the 
insane is governmental and the statute does not run 
against the State with respect to a claim in connec-j 
tion therewith (Eastern State Hospital vs. Graves, 
105 Va., 151; 52 S. E., 837; 3 L. R. A. (N. S.), 
746.” 

In the case of the City of Winona vs. Botzet, decided by 
the United States Circuit Court of Appeals (169 Fed. Rep., 
321), the question of governmental function was the ques¬ 
tion considered. The court in that opinion said: 
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“The city has two classes of powers, the one legis¬ 
lative, public, in the exercise of which it acts as a 
political subdivision and delegate of the State and 
governs its people, the other private, corporate, busi¬ 
ness, in the exercise of which it acts for the advantage 
of the inhabitants of the city and of itself as a legal 
personality. For the acts and omissions of its officers\ 
and agents in the exercise of powers of the former 
class, such as * * * the power through its 

board of health or other agency to protect its inhabit¬ 
ants against disease and unsanitary conditions, and 
to care for the sick, the city, like the State, is not 
liable to pay damages in civil actions.” 
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Gilboy vs. Detroit, 115 Michigan, 121: 

“The record presents the sole question, is a munic¬ 
ipality liable for the negligence of officers of the 
board of health in the performance of their duty. 
Counsel for the plaintiffs cite no authorities to sup¬ 
port their contentions, and probably for the very 
good reason that none can be found. The authorities 
universally hold to the contrary. The universal rule 
is that such officers are not acting for private but for 
public purposes. They represent the entire State 
through the municipality, a political subdivision of 
the State; and municipalities, in the absence of ex¬ 
press statutes fixing liability, are not liable for the 
negligence of such officers and boards.” 

Noble vs. Hahnemann Hospital of Rochester, 
112 App. Div. (N. Y., 663): 

“A hospital corporation not organized for profit 
but for benevolent purposes and supported by con¬ 
tributions, revenue from those patients who pay for 
treatment, and by moneys received from a municipal- 
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ity, is not liable for the negligence of its servants 
under the doctrine of respondeat superior. 

“‘Hence, one who is injured through the negligence 
of the driver of an ambulance maintained by such 
a corporation cannot recover against the corporation. 
This is so although the corporation receives compen¬ 
sation for some of its patients if it still falls within 
the definition of a charitable institution. 

“Moreover, as the ambulance was responding to 
a call from the police department and performing a 
duty imposed upon it by the city, the hospital was 
at the time the representative of the city, and like 
the latter was not liable for the negligence of its 
servants in performing a service essential to the pub¬ 
lic peace and welfare.” 

•Loeffler vs. Enoch Pratt Hospital, 100 Atl., 
301: 

“A fireman, injured through the defective condi¬ 
tion of a fire escape attached to realty of a charitable 
corporation administering a trust fund for the care 
and cure of the indigent insane, could not recover 
damages against the corporation for his injuries, 
since damages for tort cannot be recovered from a 
fund held in trust for charitable purposes.” 

Hill vs. City of Boston, 122 Mass., 344: 

“A child, attending a public school in a school- 
house provided by a city, under the duty imposed 
upon it by general laws, cannot maintain an action 
against the city for an injury suffered by reason of 
the unsafe condition of a staircase in the schoolhouse, 
over which he is passing.” 
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Weston’s Adm’x ys. Hospital of St. Vincent Paul, 

107 S. E., 785. 

(Washington Law Reporter, Vol. 49, No. 37, Pg. 578, Issue 

of September 16, 1921.) 

In Weston’s Adm’x vs. Hospital of St. Vincent Paul, de¬ 
cided June 23, 1921, by the Supreme Court of Appeals of 
Virginia (107 S. E., 785), the question involved was the 
liability of the defendant hospital for injuries to a patient, 
a new-born baby. It was held that in the absence of a special 
contract to the contrary a charity hospital is not liable for 
negligence of its physicians in the treatment of patients, and 
further that its liability for the negligence of a nurse is 
limited to the failure to exercise due care in the employment 
of the nurse, and where such care was exercised the hospital 
is not liable, though the injured patient is a pay patient and 
became such without actual knowledge of the charitable 
character of the hospital. The exemption from liability is 
declared to be in the interest of public policy. 

The opinion in this case reviews at great length the au¬ 
thorities on the question of the liability of charitable insti¬ 
tutions. 

In the case of Harris vs. District of Columbia, decided by 

the United States Supreme Court on June 6, 1921 (U. S. 

/ 

Supreme Court Advance Opinions, 1920-21, page 712), 
it was said: 

“The sprinkling of the streets to keep down dust 
for the purpose of the comfort and health of the 
general public is a public or governmental act, as 
contradistinguished from a private or municipal act, 
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which exempts the District of Columbia from liability 
for injuries caused by one of its employees engaged 
therein.” 

In the case of Gold vs. Baltimore, 137 Maryland, 335, it 
was decided that a municipal corporation, in the maintenance 
of schools, is performing a public or governmental duty, as 
an instrumentality of the State, and is not liable for injuries 
caused by the faulty construction or want of repair of a school 
building in the absence of any statute giving, expressly or 
by necessary implication, a right of action therefor. 

The municipality is not liable for the negligence of its 
board of health in causing death, even when death was the 
direct result of exposure to smallpox contracted by the 
decedent in and about the demolition of an old and disused 
pest-house (Nicholson vs. City of Detroit, 129 Michigan, 
246); or for the destruction of private property, burned in 
the process of disinfection or fumigation (Perry vs. City of 
Oregon, 139 Ill. Apps., 606 (1908); Louisa County vs. 
Yancey, 109 Va. Apps., 229; Lowe vs. Conroy, 120 Wis., 
151; 1 A. R. C., 1043); or for the action of its board of 
health in abating a nuisance (a pond), which nuisance 
was abated by the removal of a dam, resulting in a change 
of the course of a river so as to undermine foundations 
(Bamber vs. City of Rochester, Howard's Practice Reports, 
vol. 63, p. 103); or for the loss of a slave through the care¬ 
lessness and negligence of the city hospital authorities (City 
of Richmond vs. Long's Administrator, 94 Am. Decisions, 
461). 

The principle of the non-liability of a municipality to 
answer in damages for the maintenance by it of a fire depart- 
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ment is settled law in this jurisdiction. Brown vs. District of 
Columbia, 29 Appls. D. C., 273, this court in that case say¬ 
ing: “In no case has the liability of the District of Colum¬ 
bia been declared for failure to perform a general govern¬ 
mental duty.” In principle there is no difference between 
failure to perform and negligent performance; but, even if 
we admit that there is a difference, surely a performance of 
a duty, even though it be accompanied by negligence, is far 
less reprehensible than quiescent failure. The doctrine as 
announced by this court in Brown vs. District of Columbia 
has been followed in Haga vs. D. C., law, number 51003; 
Tolstoi vs. D. C., law, number 49893; Hermann vs. D. C., 
law, number 56168, and Mullen, administrator, vs. D. C. 
et al., law, number 51123. The case last mentioned was a 
suit to recover in damages for death alleged to have been 
occasioned by the negligence of an agent of the Health 
Office, District of Columbia, in vaccinating the decedent. On 
motion of counsel for the District of Columbia, the trial 
judge directed a verdict for the District, holding that the 
principle of respondeat superior did not apply, and that the 
District of Columbia is not liable to answer in damages for 
the negligence of the acts or omissions of its health officers 
or their agents or employees. 

The true principle and one inquiry sufficient to guide is, 
What is the nature of the act or omission complained of? Is 
it governmental, general, public, or is it private, special, or 
corporate? If the former, then the municipality is not liable. 
It is submitted that appellant has failed to distinguish the 
principle applicable to the facts in this case from the prin¬ 
ciple of municipal liability as applied by the courts of this 
and other jurisdictions in cases totally dissimilar in theory. 
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Three of the four District appeals cases cited in appellant’s 
brief (pages 6-7) are decided in the principle that the 
municipality is liable for the negligent performance by it of 
a ministerial duty in connection with the maintenance of its 
streets and sidewalks. With this principle appellee has no 
dispute. Nowhere, however, can the undersigned find in 
the opinion of the court in the fourth case cited by appellant 
(McGraw vs. District of Columbia, 3 App. D. C., 408) the 
language quoted by appellant as appearing therein, but, 
on the other hand, understood the McGraw case to decide 
that a person using the municipal bathing beach before the 
same was thrown open to the public was a trespasser, and 
that it would be the grossest injustice to hold the munic¬ 
ipality liable for an injury to such trespasser. While the 
direct question was not decided, the court strongly intimated 
that the District of Columbia would not be liable for the 
death of a person using a bathing beach maintained by the 
municipality. 

These cases and the doctrine applied in them are both so 
well known to this court as to need no further comment. 

Counsel for appellant in their brief (page 6) admit that 
in the maintenance of the jail the District of Columbia is 
exercising a governmental function. The jail cannot be 
differentiated from the Washington Asylum and Jail, as by 
the act of Congress approved March 2, 1911 (36 Stat., 1003), 
the Washington Asylum and the jail were combined into a 
single institution, and the psychopathic ward of the Wash¬ 
ington Asylum is therefore, it is submitted, just as much 
a part of the institution, and its legal status is determined 
in the same manner, as every other part of the institution. 
Physically, the cell corridors may well be a distinct element 
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of the jail, but surely no one will argue that being them¬ 
selves physically removed a change is wrought in the legal 
status of these corridors. In contemplation of law, the Wash¬ 
ington Asylum is but a related part of the whole—the 
Washington Asylum and Jail—and laws which govern and 
determine the status of that whole fix the status of every 
part. 

It is submitted under these authorities that the District 
of Columbia is not liable for the acts of its employees in the 
maintenance and conduct of the Washington Asylum and 
Jail, and that the court committed no error in sustaining 
the demurrer and dismissing the plaintiff’s declaration. 

Respectfully submitted. 

F. H. STEPHENS, 

Corporation Counsel; 
RINGGOLD HART, 

Assistant Corporation Counsel, 

Attorneys for Appellant. 
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